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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 4 and 123 
(T.D. 94-44) 
SMALL VESSEL REPORTING OF ARRIVAL IN MIAMI DISTRICT 


RIN 1515-AB41 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document removes a section of the Customs Regula- 
tions which sets forth special requirements for the report of arrival by 
operators of small vessels whose intended destination is at a point 
within the Miami, Florida, Customs District. As a result of this change, 
such small vessels will be subject to the reporting requirements applica- 
ble to vessels in general as prescribed by statute and elsewhere in the 
Customs Regulations. The change will confer a benefit on the public by 
doing away with procedural requirements which have proven to be 
cumbersome and inconvenient. 


EFFECTIVE DATE: May 9, 1994. 


FOR FURTHER INFORMATION CONTACT: Greg Burns, Office of 
Inspection and Control (202-927-0381). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On November 16, 1988, T.D. 88—71 was published in the Federal Reg- 
ister (563 FR 46081) to adopt, asa final rule, interim amendments to Part 
4 of the Customs Regulations (19 CFR Part 4) which included, inter alia, 
the addition of a new § 4.2a (19 CFR 4.2a) setting forth special require- 
ments for the report of arrival by operators of small vessels whose 
intended destination is at a point within the Miami, Florida, Customs 
District. Section 4.2a was adopted as part of Customs continuing efforts 
to prevent smuggling, or other introduction contrary to law, of con- 
trolled substances and other merchandise and to enforce the currency 
reporting laws. 
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Under § 4.2a, an operator of a small vessel (defined as any vessel of 
less than 5 net tons, or any private pleasure vessel regardless of displace- 
ment) arriving from a foreign port or place, as defined therein, with an 
intended destination at a point within the limits of the Miami Customs 
District must immediately report the arrival, by use of a special clearly 
marked Customs telephone provided for that purpose at that location 
designated by Customs which is nearest to the vessel destination point, 
before proceeding to that destination point; the background portion of 
T.D. 88-71 listed 24 small vessel reporting stations designated by Cus- 
toms but further stated that the District Director of Customs in Miami 
would retain authority to change the reporting locations. Section 4.2a 
also specifies the civil and criminal penalties that may be applied to the 
master or person in charge of a vessel who fails to report arrival as 
required under that section. 

Experience with the operation of § 4.2a since publication of T.D. 
88-71 has demonstrated that the reporting procedures set forth in the 
regulation are unnecessarily cumbersome and otherwise inconvenient 
for the general public. In this regard, Customs notes the following spe- 
cific problems with the § 4.2a reporting requirements: (1) the number of 
private vessel arrivals in the Miami District exceeds the ability of the 
telephone reporting system to accommodate the calls in a timely man- 
ner, with the result that vessel operators sometimes must wait for more 
than an hour before getting through to the Customs office; and (2) pri- 
vate marinas, which constitute the majority of the designated reporting 
stations, have experienced economic hardship, particularly on busy 
weekends, because vessels trying to report occupy dock space to the 
exclusion of other private vessels wishing to do business at the marina. 
Customs believes that these problems are sufficiently significant as to 
warrant removal of § 4.2a. 

Customs notes that removal of § 4.2a, which is primarily procedural 
in effect, will not have any substantive effect on the basic vessel report- 
ing requirement and the enforcement thereof by Customs. In this 
regard it is noted that on December 21, 1993, Customs published in the 
Federal Register (58 FR 67312) T.D. 93-96 setting forth, as a final rule 
effective on the date of publication, amendments to the Customs Regu- 
lations concerning reporting requirements for vessels, vehicles and 
individuals. Included in T.D. 93-96 were: (1) a revised § 4.2(a) which 
provides, inter alia, that, upon arrival of any vessel from a foreign port 
or place, the master of the vessel shall immediately report that arrival to 
the nearest Customs facility or other location designated by the district 
director; (2) transferral of the definition of “foreign port or place” from 
§ 4.2a to a new § 4.2(b); and (3) anew § 4.3a setting forth a general reci- 
tation of the penalties for violation of vessel reporting and entry require- 
ments. Accordingly, while removal of § 4.2a will eliminate the burden on 
the public occasioned by the special reporting procedures contained in 
that regulatory provision, the basic legal responsibilities of operators of 
small vessels will remain unchanged: under § 4.2(a) they will still have 
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to immediately report to Customs upon arrival from a foreign port or 
place, and they will remain liable for civil and criminal penalties for a 
failure to do so as outlined in § 4.3a. 

In addition to the removal of § 4.2a, this document contains conse- 
quential cross-reference amendments to § 4.2(a) and to § 123.1(c) which 
was also revised by T.D. 93-96 as discussed above. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS 
Because these amendments confer benefits by reducing burdens and 
relieving restrictions on the public, pursuant to 5 U.S.C. 553(b)(B), 
notice and public procedures are unnecessary, and for the same reasons, 
pursuant to 5 U.S.C. 553(d)(1) and (3), a delayed effective date is not 
required. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


REGULATORY FLEXIBILITY ACT 


Since this document is not subject to the notice and public procedure 
requirements of 5 U.S.C. 553, it is not subject to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 


DraFTING INFORMATION 
The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIST OF SUBJECTS 


19 CFR Part 4 

Customs duties and inspection, Harbors, Imports, Maritime carriers, 
Merchandise, Reporting and recordkeeping requirements, Vessels, 
Yachts. 


19 CFR Part 123 

Canada, Customs duties and inspection, Imports, International 
bounderies, Mexico, Reporting and recordkeeping requirements, 
Vessels. 

AMENDMENTS TO THE REGULATIONS 

For the reasons stated above, Parts 4 and 123, Customs Regulations 

(19 CFR Parts 4 and 123) are amended as set forth below. 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 

1. The general authority citation for Part 4 and the specific authoriza- 

tion for § 4.2 are revised to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 
App. 3, 91; 
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* * * * * 


Section 4.2 also issued under 19 U.S.C. 1441, 1486; 


* * * * * * * 


2. In § 4.2, paragraph (a) is amended by removing from the second 
sentence the words “prescribed in § 4.2a of this part, or as”. 
3. Section 4.2a is removed. 


PART 123—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 
1. The general authority citation for Part 123 is revised, and the spe- 
cific authority citation for § 123.1 continues, to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 
Schedule of the United States), 1431, 1433, 1624; 
Section 123.1 also issued under 19 U.S.C. 1459; 


* * * * * * * 


2. In § 123.1, paragraph (c) is amended by removing the words “see 
§§ 4.2 and 4.2a” and adding, in their place, the words “see § 4.2”. 
MIcHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: April 15, 1994. 
JOHN P. SIMpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 9, 1994 (59 FR 23794)] 


(T.D. 94-45) 
FOREIGN CURRENCIES 


DaiLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR APRIL 1994 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 


Greece drachma: 


April 1, $0.004003 
April 4, .004003 
April 5, .004003 
April 6, .004003 
April 7, .004003 
April 8, .004003 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 1994 (continued): 


Greece drachma (continued): 


April 11, 1994 $0.003979 
April 12, 1994 .003965 
April 13, 1994 .004018 
April 14, 1994 003995 
April 15, 1994 .003990 
April 18, 1994 .003971 
April 19, 1994 .004011 
April 20, 1994 .004025 
April 21, 1994 .004040 
April 22, 1994 .004027 
April 25, 1994 .004058 
April 26, 1994 .004060 
April 27, 1994 .004079 
April 28, 1994 .004088 
April 29, 1994 .004101 


South Korea won: 


April 1, 1994 $0.001234 
April 4, 1994 001234 
April 5, 1994 001234 
April 6, 1994 001234 
April 7, 1994 001234 
April 8, 1994 001234 
April 11, 1994 001228 
April 12, 1994 001229 
April 13, 1994 001229 
April 14, 1994 001231 
April 15, 1994 001231 
April 18, 1994 .001232 
April 19, 1994 001231 
April 20, 1994 001232 
April 21, 1994 .001234 
April 22, 1994 001234 
April 25, 1994 001234 
April 26, 1994 001234 
April 27, 1994 001234 
April 28, 1994 001234 
April 29, 1994 001234 


Taiwan N.T. dollar: 


April 1, 1994 $0.037936 
April 4, 1994 037936 
April 5, 1994 037936 
April 6, 1994 037936 
April 7, 1994 037936 
April 8, 1994 037936 
April 11, 1994 037908 
April 12, 1994 037893 
April 13, 1994 037908 
April 14, 1994 037922 
April 15, 1994 037908 
April 18, 1994 037893 
April 19, 1994 037879 
April 20, 1994 037893 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 1994 (continued): 
April 21, 1994 $0.037893 
April 22, 1994 .037908 
April 25, 1994 .037864 
April 26, 1994 .037879 
April 27, 1994 .037879 
April 28, 1994 .037807 
April 29, 1994 .037850 


Dated: May 2, 1994. 


MIcHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 


(T.D. 94-46) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR APRIL 1994 


There were no variances for the quarterly rates for April 1994. 
Dated: May 2, 1994. 


MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 2, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 


Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF POLYPROPYLENE BAG 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a polypropylene bag. Notice of the proposed revocation was 
published March 16, 1994, in the Customs BULLETIN, Volume 28, Number 
11. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after July 18, 
1994. 


FOR FURTHER INFORMATION CONTACT: Craig Clark, Textile 
Classification Branch, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On March 16, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 11, proposing to revoke Headquarters Ruling 


7 
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Letter (HRL) 950919 issued April 8, 1992, by the Director, Commercial 
Rulings Division, concerning the tariff classification of a polypropylene 
bag in subheading 6305.31.0020, which provides for sacks and bags, of a 
kind used for the packing of goods, of man-made textile materials, of 
polyethylene or polypropylene strip or the like, other. One comment was 
received. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), (hereinafter section 625), this 
notice advises interested parties that Customs is revoking HRL 950919 
to reflect proper classification of the polypropylene bag in subheading 
4602.90.0000, HTSUS, which provides for basketwork, wickerwork and 
other articles, made directly to shape from plaiting materials or made up 
from articles of Heading 4601, other. Our response to the comment 
received is reflecting in the ruling revoking HRL 950919 which is set 
forth in Attachment A to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 21, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE, 
Washington, D.C., April 21, 1994. 


CLA-2 CO:R:C:T 952573 CC 
Category: Classification 
Tariff No. 4602.90.0000 
Harry G. KELLY, Esq. 
GIVENS AND KELLY 
950 Echo Lane 
Suite 360 
Houston, TX 77024-2788 


Re: Reconsideration and Revocation of HRL 950919; classification of a woven polypropy- 
lene bag. 


DEAR Mk. KELLY: 

This letter is in response to your request, on behalf of Mitsui Plastics, Inc., for reconsid- 
eration of Headquarters Ruling Letter (HRL) 950919, which concerned the classification 
of a woven polypropylene bag. A sample was available for examination. In HRL 950919, 
dated April 8, 1992, we ruled that the subject merchandise is classified in Heading 6305 of 
the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which pro- 
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vides for sacks and bags, of a kind used for the packing of goods. We have reviewed that 
ruling and have found it to be in error. The correct classification follows. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed revocation was published on March 16, 1994, in the CusTOMs BULLE- 
TIN, Volume 28, Number 11. 


Facts: 

You contend that the correct classification for this merchandise is in Heading 4602, 
HTSUSA, which provides for basketwork, wickerwork and other articles, made directly to 
shape from plaiting materials or made up from articles of Heading 4601. The article in 
question is a sack or bag manufactured in the Republic of Korea. The bag is made from 
woven polypropylene strip fabric that is coated on one side with plastics. The individual 
warp and weft strips from which the bag is woven are 5.6 mm wide; however, the weft 
strips are compressed due to crumbling and folding in the weaving process with the result 
that approximately 70 percent of the weft strips appear to measure less than 5 mm in 
width. The actual width of the warp and weft strips nevertheless remains 5.6 mm at all 
times. The finished bag is 33 inches long, 15% inches wide, and is open at one end. Acotton 
filler cord is used to sew the bottom closure. The bag is used to transport grain, plastic 
granules and similar products. 

According to your submissions, the weight of the components of the bag is the following: 


Warp strip, over 5 mm 36.50 gm 
Weft strip, over 5 mm 

Weft strip, not over 5 mm 

Polypropylene coating 

Polypropylene adhesive 

Bottom sewing thread 

Cotton filler cord 


Issue: 


Whether the merchandise at issue is classifiable in Heading 3923, HTSUSA, Heading 
4602, HTSUSA, or Heading 6305, HTSUSA? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

There are three relevant headings for classification of the merchandise at issue: Head- 
ing 4602, Heading 6305, and Heading 3923, HTSUSA. 

Note 2(ij) to Chapter 39, HTSUSA, specifically precludes plaits, wickerwork or other 
articles of Chapter 46 from coverage by Chapter 39. Therefore if the merchandise at issue 
is considered made of plaits, it is excluded from classification as an article of plastics of 
Chapter 39. Note 1(h) to Section XI, HTSUSA, states that Section XI does not cover 
woven, knitted or crocheted fabrics, felt or nonwovens, impregnated, coated, covered or 
laminated with plastics, or articles thereof, of chapter 39. In HRL 950919 we stated 
the following concerning whether the merchandise at issue is classifiable as an article of 
plastics: 


Such fabrics must be coated on both sides with a plastics coating that is visible to 
the naked eye. The fabric used to make the article in question is coated on only one 
side with a plastic coating that cannot be seen by the naked eye. Consequently, it is not 
excluded from Section XI, by virtue of Note 1(h). 


If considered made of textile material, therefore, this merchandise is not excluded from 
Section XI by the plastics application. Consequently the merchandise at issue is not classi- 
fiable in Chapter 39. 

Note 1(g) to Section XI, provides that Section XI does not cover the following: 


Monofilament of which any cross-sectional dimension exceeds 1 mm or strip or the 
like (for example, artificial straw) of an apparent width exceeding 5 mm, of plastics 
(chapter 39), or plaits or fabrics or other basketware or cata of such monofila- 
ment or strip (chapter 46). 
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Note 1 to Chapter 46, HTSUSA, provides the following: 


In this chapter the expression “plaiting materials” means materials in a state or 
form suitable for plaiting, interlacing or similar processes; it includes * * * monofila- 
ment and strip and the like of plastics * * * but not * * * monofilament and strip and 
the like of chapter 54. 


Subnote (ii) to Chapter 46 of the Harmonized Commodity Description and Coding Sys- 
tem, Explanatory Notes, the official interpretation of the nomenclature at the interna- 
tional level, at page 651, states that the following is not considered plaiting materials of 
Chapter 46: 


Monofilament of which no cross-sectional dimension exceeds 1 mm, or strip or flat- 
tened tubes (including strip and flattened tubes folded along the length), whether or 
not compressed or twisted (artificial straw and the like), of man-made textile materi- 
als, provided that the apparent width (i.e., in the folded, flattened, compressed or 
twisted state) does not exceed 5 mm (Section XI). 


Thus in order for the merchandise at issue to be classifiable in Heading 4602, it must be 
made of strip exceeding 5 millimeters in width. If it is made of strip under 5 millimeters in 
width, it is classifiable in Section XI. 

In HRL 950919 we ruled that the bags at issue were classified in heading 6305. We stated 
that due to the twisting and folding of the strips in the weft, EN 5405(2)(iii) at page 754 
was applicable, which states that if the actual or apparent width of strip is not uniform, 
classification is determined with regard to average width. Based on this Explanatory Note 
and a Customs laboratory report, we found that the average width of the weft strips was 
4.1 millimeters. We ruled that “weighting the warp and the weft strips by the number of 
single strips per five centimeters (since the former are more numerous), yields an average 
overall width of the strips comprising the bag of 4.9mm.” Therefore we concluded that the 
bag was classifiable as an article of textile. 

Although EN 5405(2)(iii) applies to the individual strips of this bag, this note is not 
applicable for purposes of determining an average overall width for the entire bag. The 
bag at issue is made of strips of two different widths for classification purposes. The strips 
of the warp, along with 30 percent of the strips of the weft, are greater than 5 millimeters 
in width, making the bag, prima facie, classifiable as plaiting in heading 4602. 70 percent 
of the strips of the weft are less than 5 millimeters in width, making the bag, prima facie, 
classifiable as an article of textile in Section Xi in heading 6305, which provides for sacks 
and bags, of a kind used for the packing of goods. Consequently, classification cannot be 
effected by GRI 1, and the other GRI’s must be applied. 

GRI 3 provides for the classification of goods when, by application of GRI 2(b) or for any 
other reason, goods are, prima facie, classifiable under two or more headings. GRI 3(b) 
provides that mixtures, composite goods consisting of different materials or made up of 
different components, and goods put up in sets for retail sale shall be classified as if they 
consisted of the material or component which gives them their essential character. 

According to the Explanatory Notes, at page 4, the factor which determines essential 
character will vary as between different kinds of goods. It may, for example, be determined 
by the nature of the material or component, its bulk, quantity, weight or value, or by the 
role of a constituent material in relation to the use of the goods. 

For the merchandise at issue, the weight of the plaiting material far exceeds that of the 
textile material. In addition, the plaiting material covers much more of the surface area 
than the textile material does. Consequently, we find that the essential character of the 
bag is imparted by the plaiting strips in application of GRI 3(b). The bag, therefore, is clas- 
sified in Heading 4602, HTSUSA. 

In your letter of April 4, 1994, you state that the “unnecessary” application of GRI 3(b) 
will result in inconsistent tariff classifications for polypropylene bags. We have stated 
above the legal basis for applying GRI 3(b) to the subject merchandise. In addition, in 
those instances when it is not clear which component of a polypropylene bag provides the 
essential character, we will, as required, apply GRI 3(c). 


Holding: 

The merchandise at issue is classified under subheading 4602.90.0000, HTSUSA, which 
provides for basketwork, wickerwork and other articles, made directly to shape from plait- 
ing materials or made up from articles of Heading 4601, other. The rate of duty is 5.3% 
percent ad valorem. 

HRL 950919, dated April 8, 1992, is hereby revoked. 
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In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CusToMs BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF WOMEN’S SUEDE HATS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested 
parties that Customs is modifying a ruling letter concerning the tariff 
classification of women’s suede hats. Notice of the proposed revocation 
was published March 23, 1994, in the Customs BULLETIN, Volume 28, 
Number 12. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after July 18, 
1994. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Textile 
Classification Branch, Office of Regulations and Rulings (202 
482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 23, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 12, proposing to modify New York Ruling Letter 
(NYRL) 889480, issued September 15, 1993, by the Area Director of 
Customs, New York Seaport, concerning the tariff classification of 
women’s suede hats in subheading 4203.10.4095, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), (hereinafter section 625), this 
notice advises interested parties that Customs is modifying NYRL 
889480 to reflect proper classification of four styles of women’s suede 
hats in subheading 6506.99.0000, HTSUSA, which provides for other 
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headgear, whether or not trimmed: other: of other materials. No com- 
ments were received in response to the March 23, 1994, notice of pro- 
posed modification. The ruling modifying NYRL 889480 is set forth in 
Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 25, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C., April 25, 1994. 


CLA-2 CO:R:C:T 955085 BC 
Category: Classification 
Tariff No. 6506.99.0000 
Mr. JOHN MOTHERSILL 
HEAD HUNTERS Hart Co. 
2635 West Tenth Avenue 
Vancouver, British Columbia V6K 2J8 


Re: Modification of New York Ruling Letter 889480; classification of women’s suede hats; 
headgear. 


DEAR Mr. MOTHERSILL: 

The Customs Service has had reason to reexamine the classification determination in 
New York Ruling Letter (NYRL) 889480, dated September 15, 1993, issued to Head Hunt- 
ers Hat Co. We herein modify that ruling as set forth below. 


Facts: 

In NYRL 889480, Customs classified 5 styles of women’s hats, four under subheading 
4203.10.4095 and one under subheading 6505.90.4090 of the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA). The four hats classified under heading 4203, 
HTSUSA, are suede hats. They were described in NYRL 889480 as (1) the Abigail, (2) the 
Jesse, (3) the Simone, and (4) the Suede Mongolian. The hat classified under heading 
6505, HTSUSA, is a wool hat. It was described in the ruling as (5) the Sophia. The latter 
hat was classified correctly in NYRL 889480. This modification pertains to only the former 
four hats. Thus, NYRL 889480 remains effective as it pertains to the Sophia. 

The four hats reclassified in this ruling are as follows: 


1. The Abigail is a suede brimmed hat with an oval crown decorated with suede 
flowers. The crown is lined with cotton fabric. 

2. TheJesse is a suede hat with round crown and a brim that turns upward. The hat 
is lined with cotton fabric. 

3. The Simone is a tall suede beret-styled hat adorned with soutache cord. It has a 
round crown and leather band that conceals a leather adjustable thong. 

4. The Mongolian is a suede hat with a large stuffed brim and a small rounded 
crown. It is trimmed with soutache cord and lined with cotton. 


The above four hats were classified in NYRL 889480 under subheading 4203.10.4090, 
HTSUSA, which provides for “Articles of apparel and clothing accessories, of leather or of 
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composition leather: Articles of apparel: Other, Other: Women’s, girls’ and infants’.” The 
applicable duty rate was 6% ad valorem. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 889480 was published on March 23, 1994, in 
the CusToMS BULLETIN, Volume 28, Number 12. 


Law and Analysis: 

The classification of the above hats in heading 4203, HTSUSA, was in error. The 
Explanatory Notes (EN’s) for heading 42.03 provide that “[hJeadgear or parts thereof, of 
Chapter 65,” HTSUSA, are excluded from the heading. (See the EN’s for heading 42.03, 
Harmonized Commodity Description and Coding System, Vol. 2, p. 614, item (d), under 
heading exclusions.) This EN clearly indicates that hats of Chapter 65, HTSUSA, are not 
within the scope of heading 4203, HTSUSA. 

Chapter 65, HTSUSA, covers headgear and parts thereof. The EN’s for the chapter pro- 
vide that “this chapter covers hat-shapes, hat-forms, hat bodies and hoods, and hats and 
other headgear of all kinds, irrespective of the materials of which they are made and of 
their intended use (daily wear, theater, disguise, protection, etc.). (See EN’s, Chapter 65, 
General, Harmonized Commodity Description and Coding System, Vol. 3, p. 881.) Head- 
ing 6506, HTSUSA, covers other headgear, whether or not lined or trimmed. The EN’s for 
heading 65.06 provide the following: “The heading also covers: * * * (2) Hats and headgear 
of leather or composition leather.” (See EN’s for heading 65.06, Harmonized Commodity 
Description and Coding System, Vol. 3, p. 885.) Thus, the scope of the heading includes the 
hats at issue. 

Based on the foregoing, we conclude that the hats at issue are classifiable under heading 
6506, HTSUSA. As such, they are excluded from classification in heading 4203, HTSUSA. 


Holding: 

The suede women’s hats at issue are classifiable under subheading 6506.99.0000, 
HTSUSA, as “Other headgear, whether or not trimmed: Other: of other materials “ The 
applicable rate of duty is 8.5% ad valorem. 

Pursuant to 19 CFR 177.9(d), NYRL 889480, dated September 15, 1993, is hereby modi- 
fied. The four styles of women’s suede hats are classified as above. New York Ruling Letter 
889480 remains effective as to the classification of the women’s wool hat in subheading 
6505.90.4090, HTSUSA. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 17 7.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO CLASSIFICATION OF A PAIR OF WOMEN’S 
PANTS AND A TEXTILE BELT 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
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ties that Customs intends to modify a ruling pertaining to the tariff clas- 
sification of a pair of women’s pants and a textile belt. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before June 17, 1994. 


ADDRESS: Written comments preferably in triplicate) are to be address 
to U.S. Customs Service, Office of Regulations and Rulings, Attention: 
Commercial Rulings Division, 1301 Constitution Avenue, N.W, (Frank- 
lin Court), Washington, D.C. 20229. Comments submitted may be 
inspected at the Commercial Rulings Division, Office of Regulations and 
Rulings, located at Franklin Court, 1099 14th St., N.W, Suite 4000, 
Washington D.C. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Classification Branch (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to modify a ruling pertaining to the tariff classification 
of a pair of women’s pants and a textile belt. 

In New York Ruling Letter (NYRL) 8911355. issued October 26, 1993, 
by the Area Director of Customs, New York Seaport, a pair of women’s 
pants and a textile belt were classified as a set under subheading 
6204.62.4020, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), which provides for women’s trousers of cotton. (See 
ruling letter at Attachment A to this document). 

Customs Headquarters is of the opinion to tat NYRL 891355 erro- 
neously classified the pants and the textile belt as a set in subheading 
6204.62.4020, HTSUSA, and that they are instead classifiable as a com- 
posite good in subheading 6204.62.4020, HTSUSA. The two articles are 
separable components that are adapted to each other in that the loops 
and slits on the pants are sized to accommodate the belt. The two compo- 
nents are mutually complimentary in their use, are packed together and 
would not non natty be offered for sale as separate articles. Therefore, 
the pants and the textile belt are considered a composite good for tariff 
classification purposes. 

Customs intends to modify DD 891355 to reflect the proper classifica- 
tion for a pair of pants and a textile belt as stated above. Before taking 
this action, consideration will be given to any written comments timely 
received. The proposed ruling modifying NYRL 891355 is set forth in 
Attachment B to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9) will not be entertained for actions occurring on or 
after the date of this notice. 


Dated: April 21, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., October 26, 1993. 
CLA-2-61:S:N:N5:361 891355 
Category: Classification 
Tariff No. 6204.62.4020 and 6217.10.0050 
Ms. KIMBERLY KOTCHKA 
LESLIE Fay COMPANIES, INC. 
1400 Broadway 
New York NY 100 


Re: The tariff classification of a pair of woman’s pants and a belt from Indonesia. 


Dear Ms. KoTcHKa: 

In your letter dated October 12, 1993, you requested a classification ruling. 

The submitted sample, style SU-122, is a pair of woman’s woven pants manufactured 
from a 100% cotton fabric and a loosely woven belt constructed from jute. The pants fea- 
ture two side seam pockets, a wide elasticized waistband and fabric belt loops. The pants 
and the belt are considered a set, and the pants provide the essential character. 

The sample is being returned as you requested. 

The applicable subheading for style number SU-122 will be 6204.62.4020, Harmonized 
Tariff Schedule of the United States (HTS), which provides for women’s knit pants of cot- 
ton * * * other. The rate of duty for style SU-122 will be 17.7 percent ad valorem. 

Because style SU-122 is considered a set, the pants and the belt take separate quota 
categories. The pants of style SU-122 falls within textile category designation 348. The 
belt of style SU-122 falls within textile category designation 859, based on HTS subhead- 
ing 6217.10.0050. Based upon international textile trade agreements, products of Indone- 
sia are subject to quota restraints and visa requirements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

This ruling is being issued under the provisions of section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 955523 CAB 
Category: Classification 
Tariff No. 6204.62.4020 
Ms. KIMBERLY KOTCHKA 
THE LESLIE Fay COMPANIES, INC. 
1400 Broadway 
New York, NY 10018 


Re: Reconsideration of DD 891355 of October 26, 1993; Classification of pants and belt; 
set vs. composite good; Heading 6204; Heading 6217. 


DEAR Ms. KOTCHKA: 

This is in response to your inquiry of December 6, 1993, requesting reconsideration of 
DD 891355 concerning the tariff classification of a pair of women’s pants with a belt under 
the Harmonized Tariff Schedule of the United Annotate (HTSUSA). Samples were sub- 
mitted for examination. 


Facts: 

The merchandise in question is referred to as Style SU-122 and is comprised of pants 
and a belt. The pants are constructed of 100 percent woven cotton fabric and the belt is 
constructed of a loosely woven jute material with two wooden beads at each end. The pants 
feature in-seam side pockets, an elasticized waistband, and three belt loops. The loops on 
the pants are sized to accommodate the belt and the items are shipped and sold as a unit. 

DD 891355 classified the subject goods as a set under subheading 6204.62.4020, 
HTSUSA, which provides for women’s cotton trousers. The textile restraint category for 
the pants was 348 and the textile restraint category for the belt was 859. 


Issue: 
Whether the pants and belt are classifiable as a composite good or as a set? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

The applicable heading for the women’s trousers is Heading 6204, HTSUSA, and the 
applicable heading for belts is Heading 6217, HTSUSA. As the tariff does not contain a 
heading that specifically provides for pants and belts, together, classification cannot be 
based on GRI 1. 

GRI 3 applies to goods that are prima facie classifiable under two or more headings. GRI 
states, in pertinent part, the following: 


(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 


The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(EN), although not legally binding, are the official interpretation of the tariff at the 
international level. The EN to GRI 3(b), provides, in part: 


(IX) For the purposes of this Rule, composite goods made up of different compo- 
nents shall be taken to mean not only those in which the components are attached to 
each other to form a practically inseparable whole but also those with separable com- 
ponents, provided these components are adapted one to the other and are mutually 
complementary and that together they form a whole which would not normally be 
offered for sale in separate parts. 


The subject pants and belt meet the requirements for composite goods. The two articles 
are separable components that are adapted one to the other. In order to be considered as 
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composite goods, articles must be (1) adapted to each other, (2) mutually complementary 
and (3) form a whole which would not normally be offered for sale in separate parts. The 
subject belt and pants are adapted to each other in that the loops and slits on the pants are 
sized to accommodate the belt. The two components are mutually complimentary in their 
use, are packed together and would not normally be offered for sale as separate articles. 
Therefore, the articles at issue are considered a composite good for tariff classification 
purposes. 

The aforementioned determination is in accordance with Headquarters Ruling Letter 
(HRL) 081619 of October 6, 1988 and HRL 083853 of May 17, 1989 which classified trou- 
ser and belts as composite goods. There seems to be some ambiguity in our early rulings 
which dealt with the issue of textile belts imported as a unit with garments. It is important 
to note that the two cited rulings fail to present detailed descriptions of the articles 
therein. Despite the lack of detailed description in these earlier cases, it is Customs view 
that generally when a textile belt is imported with a garment and it is intended to be sold at 
the wholesale and retail level as a single unit, the articles will be considered composite 
goods for tariff classification purposes. This position has been confirmed with a recent rul- 
ing, HRL 954073 of September 23, 1993. In HRL 954073, Customs classified a dress and 
belt which were color coordinated and constructed of the same fabric as a composite good. 
Customs stated therein that the dress and belt were components which would not nor- 
mally be offered for sale as separate articles. 

Having determined that the pants and belt are a composite good, it is now necessary to 
determine which of the two components give the an tide its essential character. In deter- 
mining the essential character of the subject goods in accordance with GRI 3(b), Customs 
looks to various factors for guidance. Such factors include, but are not limited to, the 
nature of the material or component, it’s bulk, quantity, weight or value, or by the role of 
the constituent material in relation to the use of the goods. After examining the pants and 
belt, it appears that the pants impart the essential character of the composite good. By 
quantity, weight, and cost, the pants make up the greatest portion of the composite good. 
The belt, on the other hand, acts as an accent to the pants. It is an accessory item. Thus, 
the subject merchandise is classifiable in Heading 6204, HTSUSA, which is the provision 
for, inter alia, women’s woven pants. 


Holding: 

Based on the foregoing, the pants and belt are classified as a composite good in subhead- 
ing 6204.62.4020, HTSUSA, which provides for women’s other cotton trousers. The appli- 
cable rate of duty is 17.7 percent ad valorem and the applicable textile category is 348. The 
decision in DD 891355 was incorrect. 

Pursuant to 19 CFR 177.9(d), DD 891355, dated October 26, 1993, is hereby modified. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importing the merchandise to 
determine the current status of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF SOCCER GOALIE 
PROTECTIVE SHORTS 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of soccer goalie protective shorts. Comments are invited on 
the correctness of the proposed ruling. 


DATE: Comments must be received on or before June 17, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W,, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 4000, 
Washington, D.C. 


FOR FURTHERINFORMATION CONTACT: Howard G. Plofker, Esq., 
Textile Classification Branch, at (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of soccer goalie protective shorts. In Headquarters Ruling Letter (HRL) 
084622 of June 21, 1989, by the Director, Commercial Rulings Division, 
soccer goalie protective shorts were classified under subheading 
6203.43.4030, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), which provides for men’s shorts. The ruling letter is 
set forth in Attachment A to this document. Customs Headquarters is of 
the opinion that, in order for the soccer goalie protective shorts to be 
classified within subheading 6203.43.4030, HTSUSA, it must be ber- 
muda, walk and other dress-type shorts. In this case, the goalie shorts 
are designed specifically for a particular sport—soccer—and serve a pro- 
tective function. Therefore, the product is not classifiable as men’s 
shorts within subheading 6203.43.4030, HTSUSA. 

Customs intends to revoke HRL 084622 to reflect proper classifica- 
tion of the product in heading 6211.33.0061, HTSUSA, which provides 
for other woven garments of man-made fibers. Before taking this action, 
consideration will be given to any written comments timely received. 
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The proposed ruling revoking the Headquarters Ruling Letter is set 
forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 C.ER. § 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 25, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., June 21, 1989. 


CLA-2 CO:R:C:G 084622 CB 
Category: Classification 
Tariff No. 6203.43.4030 
LAWRENCE D. BLUME, Esq. 
GRAHAM & JAMES 
2000 M Street, N.W. 
Suite 700 
Washington, D.C. 20036 


Re: Classification of soccer goalie protective shorts. 


DEAR Mr. BLUME: 

This ruling letter is in response to your inquiry of May 4, 1989, on behalf of Union Jacks, 
a division of Gelhaar Uniform Company, requesting tariff classification of soccer goalie 
protective shorts under the Harmonized Tariff Schedules of the United States Annotated 
(HTSUSA). According to your letter, the subject merchandise will be imported from 
Taiwan. 


Facts: 

The soccer goalie protective shorts at issue is a pair of woven shorts of 65 percent polyes- 
ter and 35 percent cotton blend, with an elasticized waistband having a drawstring tie, 
and with foam padding sewn-in over the front of the thighs and hips. The padding is held in 
place by two-inch quilted squares. 


Issue: 
Whether the soccer goalie shorts at issue are classified in Chapter 95, HTSUSA. 


Law and Analysis: 

Classification of merchandise is in accordance with the General Rules of Interpretation 
(GRI’s), taken in order. GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes. Chapter 95, HTSUSA, 
provides for sports equipment. Note 1(e) to Chapter 95, states that this chapter does not 
cover sports clothing or fancy dress, of textiles, of chapter 61 or 62. 

Heading 9506, HTSUSA, provides for articles and equipment for gymnastics, athletics, 
other sports or outdoor games, not specified or included elsewhere in this chapter. The 
Explanatory Notes constitute the official interpretation of the tariff at the international 
level. The Explanatory Notes to heading 9506, state that not only is sports clothing 
excluded but so are sports gloves and sports footwear. The Explanatory Notes do allow 
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protective equipment for sports or games such as fencing masks and breast plates, elbow 
and knee pads, cricket pads, and shinguards. However, to be included in chapter 95 the 
above articles may not be contained in an article of sports. Those articles must be separate 
and a part from another article. It is our opinion that all sports clothing, regardless of any 
protective features indicating it is designed specifically for a particular sport, is excluded 
from chapter 95, with no exceptions. Thus, the merchandise at issue is classified as wear- 
ing apparel. 


Holding: 

The merchandise at issue is classified under subheading 6203.43.4030, HTSUSA, which 
provides for men’s or boy’s trousers, breeches and shorts, of synthetic fibers, other, shorts, 
textile category 647. The rate of duty is 29.7 percent ad valorem. 

Due to the changeable nature of the statistic annotation and the restraint (quota/visa) 
categories applicable to textile merchandise, you should contact your local Customs office 
prior to importation of this merchandise to determine the current status of any import 
restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 956289 HP 
Category: Classification 
Tariff No. 6211.33.0061 
Mr. LAWRENCE D. BLUME 
GRAHAM & JAMES 
2000 M Street, N.W. 
Suite 700 
Washington, D.C. 20036 


Re: HRL 084622 revoked. Protective sports clothing is other garment, not shorts. Soccer; 
goalie; padded. 


DEAR MR. BLUME: 

This is further to your letter of May 4, 1989. That letter concerned the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
of soccer goalie protective shorts, produced in Taiwan. Please reference your client Union 
Jacks, a division of Gelhaar Uniform Company. 


Facts: 

The merchandise at issue consists of soccer goalie protective shorts. The woven shorts 
are of a 65% polyester/35% cotton blend, with an elasticized waistband having a draw- 
string tie, and with foam padding sewn over the front of the thighs and hips. The padding 
is held in place by two-inch quilted squares. 

In HRL 084622 of June 21, 1994, we classified this merchandise under heading 6203, 
HTSUSA, as men’s woven shorts. We have had occasion to review this decision, and have 
determined that it was issued in error. 


Issue: 
Whether the protective shorts are considered shorts or other garments under the 
HTSUSA? 


Law and Analysis: 
Heading 6203, HTSUSA, provides for, inter alia, men’s and boys’ shorts. The Explana- 
tory Notes (EN) to the Harmonized Commodity Description and Coding System (Harmo- 





U.S. CUSTOMS SERVICE Zi 


nized System) constitute the official interpretation of the scope and content of the tariff at 
the international level. They represent the considered views of classification experts of the 
Harmonized System Committee. Totes, Inc v. United States, No. 91-09-00714, slip op. 
92-153, 14 Int’! Trade Rep. (BNA) 1916, 1992 Ct. Intl. Trade LEXIS 158 (Ct. Int’] Trade 
1992). While not treated as dispositive, the EN are to be given considerable weight in Cus- 
toms’ interpretation of the HTSUSA. Boast, Inc. v. United States, 15 Int’]1 Trade Rep. 
(BNA) 1188, 1993 Ct. Intl. Trade LEXIS 19 (Ct. Int’] Trade 1993). It has therefore been 
the practice of the Customs Service to follow, whenever possible, the terms of the Explana- 
tory Notes when interpreting the HTSUSA. The EN to this heading defines shorts as 
“‘trousers’ which do not cover the knee.” 

Heading 6211, HTSUSA, provides for other woven garments not more specifically pro- 
vided for in the preceding headings. The EN to heading 6114, which applies mutatis 
mutandis to the articles of heading 6211, states that the heading includes, inter alia, “spe- 
cial articles of apparel used for certain sports or for dancing or gymnastics (e.g., fencing 
clothing, jockeys’ silks, ballet skirts, leotards) * * *.” 

In HRL 086973 of April 30, 1990, we stated that it is 


Customs’ view that [heading 6203] is confined to Bermuda, walk and other dress-type 
shorts and does not include * * * shorts used for sports. Whereas the former are a 
form of casual dress, the latter are specifically designed for [a particular sport], and, in 
addition, serve a protective function. Like fencing clothing and ballet skirts, hockey 
pants have a particular function and are not commonly worn except in furtherance of 
this end. Thus hockey pants are not ejusdem generis with trousers, overalls, breeches 
or Bermuda shorts but are a separate and distinct class of merchandise. 


See also HRL 951640 of July 16, 1992 (hockey official’s pants); HRL 950846 of April 8, 
1992 (cycling shorts). HRL 084622’s classification of the soccer goalie’s protective shorts 
as shorts was, based upon the above analysis, incorrect. Accordingly, that ruling is hereby 
revoked. 


Holding: 
As a result of the foregoing, the instant merchandise is classified under subheading 
6211.33.0061, HTSUSA textile category 659, as other woven garments. The applicable 


rate of duty is 17 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent negotiations and changes, to obtain the most current information available, we sug- 
gest that you check, close to the time of shipment, the STATUS REPORT ON CURRENT IMPORT 
Quotas (Restraint Levels), an issuance of the U.S. Customs Service, which is updated 
weekly and is available at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF THE OCTOSTOP II PEDIATRIC 
IMMOBILIZATION SYSTEM 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of the Octostop II Pediatric Immobilization System. Notice of the 
proposed revocation was published March 30, 1994, in the Customs BuL- 
LETIN, Volume 28, Number 13. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 18, 1994. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals and 
Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On March 30, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 13, proposing to revoke New York Ruling Letter 


(NY) 860228, issued on February 19, 1991, concerning the tariff classifi- 
cation of the Octostop II Pediatric Immobilization System under sub- 
heading 9018.90.80, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for parts and accessories of instruments and 
appliances used in medical, surgical, dental or veterinary sciences. No 
comments were received. Pursuant to section 625, Tariff Act of 1930 
(19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter 
“section 625”), this notice advises interested parties that Customs is 
revoking NY 860228 to reflect the proper classification of the product 
under subheading 9022.90.60, HTSUS, which provides for other parts 
and accessories of apparatus based on the use of X-rays. Headquarters 
Ruling Letter 955025 revoking NY 860228 is set forth in Attachment to 
this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 29, 1994. 
Marvin M. AMERNICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 
[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., April 29, 1994. 


CLA-2 CO:R:C:M 955025 LTO 
Category: Classification 
Tariff No. 9022.90.60 
Mr. RANDY WILLETTE 
A.N. DERINGER, INC. 
30 West Service Road 
Champlain, New York 12919-9703 


Re: Pediatric Immobilization System (Octostop II); NY 860228 revoked; Chapter 90, note 
2; HQ 087704; THK America, Inc. v. U.S.; Marubeni America Corp. v. U.S. 


DEAR MR. WILLETTE: 

This is in response to your letter of September 13, 1993, on behalf of Octostop Enter- 
prises, Inc., requesting reconsideration of NY 860228, dated February 19, 1991, which 
concerned the classification of the Octostop II Pediatric Immobilization System under the 
Harmonized Tariff Schedule of the United States (HTSUS). Pursuant to section 625, Tar- 
iff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation Act, Pub. L. No. 
103-182, 107 Stat. 2057, 2186 (1993) (hereinafter, “section 625”), notice of the proposed 
revocation of NY 860228 was published March 30, 1994, in the Customs BULLETIN, Volume 
28, Number 13. 


Facts: 

The article in question is a Pediatric Immobilization System, which is used to maintain a 
child in a fixed position. You state that while the device had been marketed for other uses, 
it is currently used exclusively with X-ray apparatus. 

In NY 860228, the system was held to be classifiable under subheading 9018.90.80, 
HTSUS, which provides for parts and accessories of instruments and appliances used in 
medical, surgical, dental or veterinary sciences. You contend that the system is classifiable 
under subheading 9022.90.60, HTSUS, which provides for other parts and accessories of 
apparatus based on the use of X-rays. 


Issue: 
Whether the Pediatric Immobilization System is classifiable as other parts and accesso- 
ries of apparatus based on the use of X-rays under subheading 9022.90.60, HTSUS. 


Law and Analysis: 

The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The headings at issue are as follows: 


9018 Instruments and appliances used in medical, surgical, dental or veterinary 
sciences, including scintigraphic apparatus, other electro-medical appara- 
tus and — instruments; parts and —— thereof 

* * * ok 


A saciid based on the use of X-rays or of al a beta or gamma radiations, 

whether or not for medical, surgical, dent ler: veterinary uses, including 
soleauaahes or radiotherapy apparatus, X-ray tubes and other X-ray genera- 
tors, high tension generators, control panels and desks, screens, examina- 
tion or treatment tables, chairs and the like; parts and accessories thereof 


With regard to the classification of parts and accessories for machines, apparatus, 
instruments or articles of chapter 90, note 2 to chapter 90 provides as follows: 


(a) Parts and accessories which are goods included in any of the headings of this 
chapter or of chapter 84, 85 or 91 * * * are in all cases to be classified in their respec- 
tive headings; 

(b) Other parts and accessories, if suitable for use solely or ey with a partic- 
ular kind of machine, instrument or apparatus, or with a number of machines, instru- 
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ments or apparatus of the same heading * * * are to be classified with the machines, 
instruments or apparatus of that kind; 
(c) All other parts and accessories are to be classified in heading 9033. 


Because the Pediatric Immobilization System is not a “good included” in any heading of 
chapter 84, 85, 90 or 91, it is necessary to resort to note 2(b). You contend that the system is 
aspecially designed accessory that is solely or principally used with the apparatus of head- 
ing 9022, HTSUS. 

The Pediatric Immobilization System is not necessary to enable the X-ray apparatus 
with which it is used to fulfill its intended function. However, by keeping the child immo- 
bile, the system does contribute to the effectiveness of that apparatus. The system is 
therefore classifiable as an “accessory “ under chapter 90. See HQ 087704, dated Septem- 
ber 27, 1990. 

In a letter dated September 7, 1993, the President of Octostop described the system’s 
components which are specially designed for use with X-ray apparatus, as follows: 


The wood is selected without knots so that it does not cast any shadow on X-ray films 
***: it is light so as to reduce radiation to babies (as such, it complies with FDA 
requirements of X-ray maximum absorption, and an X-ray compliance label is affixed 
to the board); the octagonal form of the loops is selected in order to give exact 45 
degree angles of views requested for optimal X-ray films; the grove [sic] and support 
are designed to provide a centered rotation, so the baby patient does not move outside 
the X-ray beam during examinations. No such design is ever needed in the general 
medical field. 


Moreover, you contend that the product was not sold, nor will it be sold in the future, asa 
general immobilization device, as demonstrated by the total absence of such reference in 
the most recent product brochure (1993). Recently, the Court of International Trade 
stated that “[w]hile an importer’s catalogs and advertisements are not dispositive in 
determining the correct classification of goods under the HTSUS, they are certainly pro- 
bative of the way the importer viewed the merchandise and of the market the importer 
was trying to reach.” THK America, Inc. v. U.S., Slip Op. 93-207; Marubeni America Corp. 
v. U.S., 821 FSupp. 1521, 1528 (1993). 


While the system can arguably be used for any medical procedure that requires the child 
to remain immobile, based on your representations concerning its use, and in light of the 
current marketing literature, it is our opinion that it is principally used with the appara- 
tus of subheading 9022.90.60, HTSUS. 


Holding: 

The Octostop II Pediatric Immobilization System is classifiable under subheading 
9022.90.60, HTSUS, which provides for parts and accessories of apparatus based on the 
use of X-rays. The corresponding rate of duty for articles of this subheading is 2.1% ad 
valorem. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CusToMs BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF BACKPACK BLOWERS 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is modifying a ruling pertaining to the tariff classification of a 
backpack blower and its eligibility for duty-free treatment under head- 
ing 9817.00.50, Harmonized Tariff Schedule of the United States 
(HTSUS). Notice of the proposed modification was published on March 
30, 1994, in the Customs BuLLETIN, Volume 28, Number 13. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 18, 1994. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Office of 
Regulations and Rulings, Metals and Machinery Classification Branch, 
(202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 30, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 13, proposing to modify New York Ruling Letter 
(NY) 887425, issued on July 14, 1993, concerning the tariff classification 
of a backpack blower, and its eligibility of duty-free treatment under 
heading 9817.00.50, HTSUS, as machinery, equipment, and imple- 
ments to be used for agricultural or horticultural purposes. No com- 
ments were received. Pursuant to section 625, Tariff Act of 1930 
(19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying NY 887425 to reflect the proper clas- 
sification of the backpack blower, and its ineligibility of duty-free treat- 
ment under heading 9817.00.50, HTSUS, as a machinery, equipment, 
and implements to be used for agricultural or horticultural purposes. 
HQ 955369 modifying NY 887425 is set forth in the Attachment to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 2, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., May 2, 1994. 


CLA-2 CO:R:C:M 955369 RFA 
Category: Classification 
Tariff No. 8414.59.60 
Ms. SILVIA PEREZ 
M.G. MAHER & Co., INC. 
One Canal Place, Suite 2100 
New Orleans, LA 70130 


Re: Backpack blower; fans; 9817.00.50; agricultural or horticultural purposes; EN 84.14; 
HQs 083930, 086883, and 087076; NY 887425, modified. 


Dear MS. PEREZ: 

This is in reference to NY 887425, dated July 14, 1993, issued to you on behalf of Poulan/ 
Weed Eater Division of WCI, by the Area Director of Customs in New York. In NY 887425, 
you received the tariff classification of the model 442 “Poulan Pro” gasoline powered back- 
pack blower under the Harmonized Tariff Schedule of the United States (HTSUS). Pur- 
suant to section 625, tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title 
VI (Customs Modernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter, “section 625”), 
notice of the proposed modification of NY 887425 was published on March 30, 1994, in the 
CusTOMS BULLETIN, Volume 28, Number 13. No comments were received. Our decision in 
this matter is set forth below. 


Facts: 

The model 442 “Poulan Pro” gasoline powered backpack blower, is comprised of a 
2-cycle, air-cooled engine which drives a centrifugal blower. It has a flexible tube air outlet 
as well as a multi-tube, hand-held nozzle. The merchandise is designed to be carried on the 
user’s back by means of shoulder straps and backpad. According to the literature, the mer- 
chandise is designed to sweep debris, grass, straw, leaves, small twigs or light snow. It can 
also be used for fast drying wet outdoor areas such as a patio, sidewalk, carport, etc. 

In NY 887425, dated July 14, 1993, the Area Director of Customs in New York, classified 
the merchandise under subheading 8414.59.80, HTSUS [1993], which provides for: “[al]ir 
or vacuum pumps, air or other gas compressors and fans * * *: [flans: [o]ther: [o]ther 
** *” The ruling further stated that the subject merchandise may be eligible for duty-free 
treatment under heading 9817.00.50, HTSUS, which provides for machinery, equipment, 
and implements to be used for agricultural or horticultural purposes. 


Issue: 
What is the classification of the backpack blower and does it qualify for duty-free entry 
as agricultural or horticultural implements, in Chapter 98, under the HTSUS? 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

Heading 9817.00.50, HTSUS, grants duty-free treatment for “[mJachinery, equipment 
and implements to be used for agricultural or horticultural purposes * * *”. This is an 
actual use provision. See HQ 083930 (May 19, 1989). To fall within this special classifica- 
tion, a three part test must be met. First, the subject merchandise must not be excluded 
from the heading under Section XXII, Chapter 98, Subchapter XVII, U.S. Note 2, HTSUS. 
Secondly, the terms of the headings must be met in accordance with GRI 1, which provides 
that classification is determined according to the terms of the headings and any relative 
section or chapter notes. Thirdly, the article must comply with the actual use regulations 
under section 10.131 through 10.139, Customs Regulations (19 CFR 10.131 through 
ea See HQ 086883 (May 1, 1990); HQ 087076 (June 14, 1990); HQ 089936 (Novem- 

er 15, 1991). 

The first part of the test is to determine whether the backpack blower is excluded from 

heading 9817.00.50, HTSUS. To do this we must first determine under which subheading 
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it is classified. The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the Customs Cooperation Council’s official interpretation of the 
HTSUS. While not legally binding, the ENs provide a commentary on the scope of each 
heading of the HTSUS and are generally indicative of the proper interpretation of these 
headings. See 54 Fed. Reg. 35127, 35128 (August 23, 1989). EN 84.14, page 1163, defines 
“fans” as follows: 


These machines, which may or may not be fitted with integral motors, are designed 
either for delivering large volumes of air or other gases at relatively low pressure or 
merely for creating a movement of the surrounding air. 

Those of the first kind may act as air extractors or as blowers. They consist of a pro- 
peller or blade-type impeller revolving in a casing or conduit, and function on the 
principle of rotary or centrifugal compressors. 


The subject merchandise meets the definition of “fans” under EN 84.14 because it is 
fitted with an integral motor and is designed to act as a centrifugal blower. It is therefore 
classifiable under subheading 8414.59.60, HTSUS [1994], which provides for: “[al]ir or 
vacuum pumps, air or other gas compressors and fans * * *: [fJans: [o]ther: [o]ther: [other] 
* * * ” This subheading is not excluded from classification in heading 9817.00.50, HTSUS, 
by operation of Section XXII, Chapter 98, Subchapter XVII, U.S. Note 2. 

The second part of the test calls for the merchandise to be included within the terms of 
heading 9817.00.50, HTSUS, as required by GRI 1. The backpack blower must be 
“machinery”, “equipment” or “implements” used for “agricultural or horticultural pur- 
poses”. Webster’s II New Riverside University Dictionary (1988), defines machinery, 
equipment, implements, agriculture and horticulture as follows: 


Machinery: 1. Machines or machine parts in general. 

2. The working parts of a machine. 

3. A system of related elements that operates in a definable way. 

1. The act of equipping or state of being equipped. 

2. Something with which one is equipped. 

1. A tool, utensil, or instrument for doing a task. 

2. An article used to outfit or equip. 

Agriculture: Thescience, art, and business of cultivating the soil, producing crops, 
and raising livestock. 

Horticulture: The science, art, and business of cultivating fruits, vegetables, flow- 
ers, and plants. 


Equipment: 


Implement: 


There is no question that the backpack blower is “machinery”. The next determination 
to be made is what agricultural or horticultural pursuit is in question. According to the 
literature, the backpack blowers have a variety of utilitarian purposes, none directly 
related to agricultural or horticultural purposes. The primary purpose of the merchandise 
is to “sweep debris, grass, straw, leaves, small twigs or light snow” and for “fast drying wet 
outdoor areas such as a patio, sidewalk, carport, etc.” Based upon this description of uses, 
we find that the merchandise, while meeting the definition of “machinery”, does not meet 
the definitions for agricultural or horticultural purposes. The merchandise does not meet 
the second part of the test for classifying an item in heading 9817.00.50, HTSUS. There- 
fore, we find that the backpack blower does not qualify for duty-free entry as agricultural 
or horticultural machinery, in Chapter 98, under the HTSUS. NY 887425 must be modi- 
fied accordingly. 


Holding: 

The submitted merchandise is classifiable under subheading 8414.59,60, HTSUS 
[1994], which provides for: “[a]ir or vacuum pumps, air or other gas compressors and fans 
* * *: [flans: [o]ther: [o]ther * * *.” The column 1, general rate of duty is 4.7 percent ad 
valorem. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CusToMs BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MarvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 
EXTENSION OF PORT LIMITS OF MORGAN CITY, LOUISIANA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions pertaining to the field organization of Customs by extending the 
geographical limits of the port of entry of Morgan City, Louisiana. The 
proposed change is being made as part of Customs continuing program 
to obtain more efficient use of its personnel, facilities, and resources and 
to provide better service to carriers, importers, and the general public. 


DATE: Comments must be received on or before July 8, 1994. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations Branch, Office of Regula- 
tions and Rulings, U. S. Customs Service, 1301 Constitution Avenue 
NW, Washington, D.C. 20229. Comments submitted may be inspected 
at the Regulations Branch, Office of Regulations and Rulings, 1099 14th 
Street, NW., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Brad Lund, Office of 
Inspection and Control, (202) 927-0192. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to carriers, 
importers, and the general public, Customs proposes to amend § 101.3, 
Customs Regulations (19 CFR 101.3), by extending the geographical 
limits of the port of entry of Morgan City, Louisiana. 

In the list of Customs regions, districts, and ports of entry set forth in 
§ 101.3(b), Customs Regulations, Morgan City is listed as a port of entry 
in the New Orleans, Louisiana, Customs District within the South Cen- 
tral Region. 
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PrEvIOUS DEVELOPMENT OF PorRT 


The Morgan City port of entry was originally established by T.D. 
54682 (published in the Federal Register on September 16, 1958, 23 FR 
7131) with specific geographical limits which may be described gener- 
ally as encompassing the southeastern one-third of St. Mary Parish and 
including the town of Morgan City where the office of the Customs Port 
Director is currently located. The geographical limits of the Morgan 
City port of entry were republished without a change in connection with 
a restatement of all New Orleans Customs district port boundaries in 
T.D. 84-126 (published in the Federal Register on May 31, 1984, 49 FR 
22629). 

In addition, in § 101.4, Houma, Louisiana (located within Terrebonne 
Parish), and Galliano, Louisiana (located within Lafourche Parish) were 
listed as Customs stations within the New Orleans Customs District and 
under the supervision of the Morgan City port of entry. Customs sta- 
tions are defined in § 101.1(d), Customs Regulations, as “any place, 
other than a port of entry, at which Customs officers or employees are 
stationed * * *.” for the purpose of entering and clearing vessels, accept- 
ing entries of merchandise, collecting duties, and enforcing the various 
provisions of the Customs and navigation laws of the United States. 
Thus, Customs stations are by definition located outside the limits of a 
port of entry, and Customs services are normally provided to the public 
at Customs stations on a reimbursable basis. 

The Morgan City port of entry was established primarily to provide 
vessel documentation (now the function of the United States Coast 
Guard) in southwest Louisiana, and for anumber of years after creation 
of the port of entry most Customs functions could be adequately carried 
out within the port limits as originally established by T.D. 54682. 

The Customs workload increased significantly in both volume and 
geographical scope, with the result that the majority of Customs service 
provided by the Morgan City port of entry took place outside the port 
limits, extending to Iberia Parish to the west of St. Mary Parish and, on 
the east, to the parishes of Terrebonne and Lafourche and the town of 
Grand Isle in Jefferson Parish. 

Iberia Parish received foreign steel shipments by LASH-type barge 
and had a livestock export facility at its airport. International trade acti- 
vities, including the construction of warehousing and other support 
facilities, were on the increase in both Iberia Parish and in the western 
portion of St. Mary Parish. Terrebonne and Lafourche Parishes 
included four major shipyards where vessel construction and drydock 
repairs took place and where Customs clearance was required in connec- 
tion with vessels arriving for repairs. Approximately 20 additional ves- 
sel arrivals took place each month at docking facilities along the 
Intracoastal Waterway within these 2 parishes. 

In addition, Port Fourchon, located in Lafourche Parish, served as a 
hub for helicopter and service launch traffic to lightering vessels and 
tankers at the Louisiana Offshore Oil Port (LOOP) supertanker unload- 
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ing terminal, resulting in approximately 100 helicopter and 45 service 
launch clearances by Customs each month in addition to the Customs 
services rendered in connection with the approximately 270 tanker 
arrivals at the LOOP each year. Port Fourchon was also used as a base 
for foreign-flag research vessels and derrick barges operating in the 
Gulf of Mexico, and vessels carrying containerized and other cargo from 
foreign countries arrived at Port Fourchon on a weekly basis. 

Finally, the town of Grand Isle was the home port for a large number 
of private seagoing vessels which were required to report to Customs 
upon arrival from any foreign port or place. Customs services in connec- 
tion with all of these activities were provided by personnel assigned to 
the Morgan City port of entry. 

Based on the Customs workload pattern described above, by a final 
rule document published in the Federal Register on April 21, 1993 
(58 FR 21350), Customs extended the limits of the Morgan City port of 
entry by including all territory within the parishes of Iberia, St. Mary, 
Terrebonne, and Lafourche, as well as the incorporated limits of the 
town of Grand Isle in Jefferson Parish and that portion of the state high- 
way which connects Grand Isle to Lafourche Parish. 

Customs believes that the extension discussed above provided signifi- 
cant benefits to both Customs and the public. Extension of the port lim- 
its enabled Customs to move the office of the Port Director to Galliano in 
Lafourche Parish, which was more centrally located given the workload. 
The relocation increased the efficiency and productivity of the Port 
Director’s office by reducing the time and effort required for travel and 
transportation of documents between the office and other locations 
within the extended port of entry, by enabling the Port Director to more 
effectively administer outside assignments and oversee other port 
details, and by streamlining Customs duty and other collection proce- 
dures. This increase in Customs efficiency and productivity had corre- 
sponding benefits for the public by enabling Customs to be more 
responsive to the needs of the trade community. In addition, by extend- 
ing the port entry limits to include areas formerly serviced by Customs 
on areimbursable basis, the proposal reduced the operating costs of pri- 
vate sector recipients of those services and led to an improvement in the 
overall prospects for increased international trade in the area covered 
by the new port of entry limits. 


CURRENT PROPOSED EXPANSION 


During the comment period for the previous expansion of the port of 
Morgan City, it was suggested that the port limits be further expanded 
to include Lafayette Parish. Inasmuch as this suggestion was not part of 
the notice of proposed rulemaking published in the Federal Register for 
public comment on June 16, 1992 (57 FR 26806), Customs believed that 
such an additional expansion should be handled under separate notice 
and comment procedures, and it so advised the public in the final rule. 

Customs is now proposing to further expand the port of Morgan City 
to include Lafayette Parish. 
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The Louisiana political community has shown considerable support 
for and interest in this latest expansion. Customs South Central Region 
and its New Orleans District strongly support this proposed expansion 
and feel confident that the challenges of this expansion can be met. 
Some of the local organizations strongly in favor are the Lafayette City 
and Parish Councils, the Greater Lafayette Chamber of Commerce, the 
Lafayette Airport Commission, the Lafayette Economic Development 
Authority, the Lafayette Region Airport, and the Lafayette LeCentre 
Internationale. 

Many of the reasons cited for the recent expansion of the port of Mor- 
gan City hold true for the proposed inclusion of Lafayette Parish. It was 
inadvertent not to have included Lafayette, the only Acadiana parish 
omitted, in the previous boundary change. The Greater Lafayette 
Chamber of Commerce states that Lafayette has traditionally been 
called the heart of Acadiana. 

Several sources stated that the addition of Lafayette Parish would 
complement the current international trade activities in the parishes of 
Iberia, St. Mary, Terrebonne, and Lafourche and the town of Grand Isle, 
thus providing an economic boost to southern Louisiana. The area of 
Lafayette Parish is not large, but the city of Lafayette has a population of 
over 100,000, making it a significant population center. Lafayette Par- 
ish is adjacent to Iberia Parish, which currently represents the north- 
west limit of the port of entry. 

Lafayette Parish is known as one of the largest centers of trade in 
southern Louisiana. The Lafayette Regional Airport, where the major- 
ity of Customs services will be performed, is the largest airport in the 
Acadiana area. 

It is only twelve miles from the Iberia parish line, which is the current 
western boundary of the port of Morgan City. Lafayette Parish’s inclu- 
sion in the international port of entry would provide a boost to the econ- 
omy of southern Louisiana. It would reduce the operating costs of 
recipients of Customs services, thereby greatly improving prospects for 
international trade. It is our understanding that the Greater Lafayette 
Chamber of Commerce intends to establish an expanded freight trade to 
and from points south of the United States border—i.e., Central and 
South America. 

The added area that Lafayette Parish would bring to the port is mini- 
mal and would not create an excessive burden on services already being 
provided. The port of Morgan City is staffed by a Port Director, two Cus- 
toms Inspectors, and an Inspection Aide. The staff currently operates 
out of two offices, one in the town of Morgan City and the other in the 
town of Galliano. There is a need for an office on the western boundary, 
and such an office would be provided at the Lafayette Regional Airport 
Facility free of charge if this expansion is approved. 

Initially, work assignments would be on an as-needed basis with 
actual workload determining permanent staffing requirements. Inspec- 
tors assigned to the Lafayette Airport would be in an excellent position 
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to provide service to the ports in Iberia, West St. Mary, and Morgan City. 
It would be closer to dispatch an inspector to those locations from 
Lafayette than from the port office in Galliano. 

It would also reduce the operating costs of recipients of Customs ser- 
vices, thereby greatly improving prospects for international trade. The 
port expansion would enable Customs to service the proposed points of 
entry without establishing separate port administrations. 


PROPOSED EXTENDED Port Limits 


The proposed extended geographic limits of the Morgan City port of 
entry are as follows: 


In the State of Louisiana: All of the territory within the Parishes of 
Iberia, Lafayette, Lafourche, St. Mary, and Terrebonne; the Corpo- 
rate limits of the town of Grand Isle; and that portion of the right- 
of-way pertaining to State Highway 1 extending in a northeasterly 
direction from the Lafourche Parish and Jefferson Parish boundary 
line to the corporate limits of the town of Grand Isle. 


If this proposed extension of the Morgan City port of entry limits 
is adopted, the list of Customs regions, districts and ports of entry in 
19 CFR 101.3 (b) will be amended accordingly. 


COMMEMTS 


Prior to adoption of this proposal, consideration will be given to writ- 
ten comments timely submitted to Customs. Submitted comments will 
be available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), § 1.4, Treasury Department Regula- 
tions (31 CFR 1.4), and § 103.11 (b), Customs Regulations (19 CFR 
103.11 (b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m., at the Regulations Branch, Office of Regulations and Rulings, 
1099 14th Street, NW., Suite 4000, Washington, D.C. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 
19 U.S.C. 2, 66, and 1624. 


Tue REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the volume 
of Customs-related activity in various parts of the country. Thus, 
although this document is being issued with notice for public comment, 
because it relates to agency management and organization, it is not sub- 
ject to the notice and public procedure requirements of 5 U.S.C. 553. 
Accordingly, this document is not subject to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.). Agency organization matters 
such as this proposed port extension are exempt from consideration 
under Executive Order 12866. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-65) 


CRESWELL TRADING Co., INc., SouTH Bay Founpry 1989, D & L Suppty Co., 
SOUTHERN Star, Inc., Crry Pipe & Founpry, INc., CaprroL FOUNDRY OF 
VIRGINIA, INC., VIRGINIA PRECAST CoRR, AND TECHSALES, INC., PLAINTIFFS, 
AND CRESCENT Founpry Co. P. Ltp., ET AL., PLAINTIFF-INTERVENORS UV. 
UNITED STATES, DEFENDANT, AND ALLEGHENY FOouNDRY Co., ET AL., 
DEFENDANT-INTERVENORS 


Consolidated Court No. 91-01-00012 


(Dated April 25, 1994) 
ORDER 


DiCar.o, Chief Judge: In conformity with the order and opinion of the 
United States Court of Appeals for the Federal Circuit, it is hereby 

ORDERED that this action is remanded to the United States Depart- 
ment of Commerce, International Trade Administration for further 
proceedings in conformity with the order and opinion of the United 
States Court of Appeals for the Federal Circuit; and it is further 

ORDERED that Commerce shall file its remand results with the court 
within 45 days of the date of this order; and it is further 

ORDERED that any party contesting the remand results shall file com- 
ments with the court within 30 days of the remand results. 
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(Slip Op. 94-66) 


ZENITH ELECTRONICS CoRR, ET AL., PLAINTIFFS UV. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 93-07-00404 
[Motions to supplement administrative record and to remand denied.] 
(Dated April 26, 1994) 


Frederick L. Ikenson, PC. (Frederick L. Ikenson and Larry Hampel) for plaintiff Zenith 
Electronics Corporation. 

Willkie Farr & Gallagher (William J. Clinton, Russell G. Ryan and David E. Bond) for 
plaintiff Action Electronics Company, et al. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Michael S. Kane), 
Thomas H. Fine, Attorney Advisor, United States Department of Commerce, of counsel, 
for defendant. 


OPINION 


REstTAnI, Judge: Movants seek a remand to the United States Depart- 
ment of Commerce to enable it to consider information in connection 
with the eighth administrative review of the antidumping duty order in 
Color Television Receivers, Other than Video Monitors, from Taiwan, 
49 Fed. Reg. 18,337 (Dep’t Comm. 1984) (antidumping duty order) See 
58 Fed. Reg. 34,415 (Dep’t Comm. 1993) (eighth final admin. review. 
The information sought to be included was submitted after the last 
deadline set for receipt of any factual information in the eighth review— 
November 18, 1992. A general schedule for the submission of factual 
information is set forth in 19 C.FR. § 353.31(a) (1993). Movants’ 
information was not submitted in accordance with that schedule.! 

The information sought to be included is of two types. First, Proton 
Electronic Industrial Company, Ltd. seeks to submit information as to 
new model matches between the foreign and the domestic product. See 
Appendix to Memorandum in Support of Proton Elec. Indus. Co.’s 
Motion for Remand at 65-79. The court cannot credit Proton’s reasons 
for its late submissions. This information is certainly not in the nature 
of legal argument, as Proton asserts, nor does it merely clarify informa- 
tion already submitted. See 19 C.FR. § 353.31(a)(2) (allowing parties to 
submit clarifications of previously submitted data within the deadline 
or “10 days after the date such factual information is served on the inter- 
ested party”) Accordingly, Proton’s motion is denied. Second, the for- 
eign producers seek to submit data as to the leading domestic producer’s 
(“Zenith’s”) standing as an interested party. That is a more serious 
request. 


1The regulations provide that tactual information must be submitted within 180 days of Commerce’s initiation of 
investigation or by the publication date of the preliminary determination, whichever is earlier. 19 C.FR. § 353.31(a)(ii) 
Commerce published a notice of initiation on May 22, 1992. 57 Fed. Reg. 21,769 (Dep’t Comm. 1992). The 180-day pro- 
vision would result in a November 18, 1992 deadline. The preliminary results were not published until January 13, 
1993. 58 Fed. Reg. 4148 (Dep’t Comm. 1993) (prelim. admin. review). Therefore, the November 18, 1992 deadline, as 
the earlier date, is the operative cut-off for the submission of factual information. 
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Movants assert two reasons why the belated factual information on 
Zenith’s standing should be accepted. They argue that Zenith submitted 
information after the deadline and that fairness requires Commerce to 
accept their belated data as well Movants also contend that Commerce 
has a continuing duty to investigate standing and that it did not do so. 
Movants allege they had no choice but to undertake that burden them- 
selves and that they needed more time than was provided to accomplish 
the task. 

Had Commerce actually accepted new data from Zenith on standing, 
the court would have little difficulty in finding that Commerce must 
extend its deadiines similarly for movants. Apparently the source of the 
Zenith data of concern to movants was Jerry Pearlman, Zenith’s CEO, 
who met with the Secretary of Commerce on February 24, 1993. 

The discussion at the meeting, as evidenced by a February 25, 1993 
Commerce interoffice memorandum, involved Mr. Pearlman’s general 
complaints about antidumping duty enforcement. See plaintiffs’ Confi- 
dential Appendix (“App.”), at 148. The only mention of matters argu- 
ably specific to the eighth administrative review was Mr. Pearlman’s 
opinion of “[t]he absurdity of challenges to Zenith’s standing.” Jd. How 
Mr. Pearlman might have elaborated on that view is not known, but 
there is no evidence that any factual information was received or that 
any such data were passed along to those responsible for analyzing 
Zenith’s standing.” In fact, on July 24, 1992, Commerce had decided not 
to reexamine the standing issue in the context of the eighth annual 
review because of lack of evidence of a change in Zenith’s standing. See 
58 Fed. Reg. at 34,416. 

Interested parties are not forbidden to contact the Secretary to 
express their views on how Commerce is administering the antidump- 
ing law. Mr. Pearlman’s remark about standing was nevertheless spe- 
cific enough to the ongoing proceeding that the memo recording it 
eventually was placed in the record of the proceeding. See 19 U.S.C. 
§ 1677f(a)(3) (1988) (requiring records of ex parte meetings between 
interested parties and Commerce). The relevance of the remark, how- 
ever, does not convert the statement into factual information that needs 
to be submitted according to deadline. Accordingly, no symmetry in the 
acceptance of information was upset by Commerce’s denial of movants’ 
late submission of factual information on Zenith’s standing. 

The extent of Commerce’s continuing duty to look at standing in the 
context of an administrative review has not been specifically addressed 
by this court. It appears fairly clear, however, from Commerce’s own reg- 
ulations and the positions that it has taken before this court, that stand- 
ing is an issue that interested parties should raise in an administrative 
review. See AOC Int'l v. United States, Slip Op. 93-243, at 2-3, 8-10 
(Dec. 22, 1993). Information about an interested party’s loss of standing 
is evidence of changed circumstances, a category of information that can 


2The Secretary, not surprisingly, responded to Mr. Pearlman’s statements by asserting that he intended to enforce 
the law. App. at 148. 
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be considered in the context of an administrative review. Jd. In an 
administrative or changed circumstances review, Commerce asserts it 
need not investigate standing except upon the timely receipt of evidence 
that indicates investigation is warranted. The court has heard no argu- 
ment that indicates Commerce’s view of its own duties in this regard is 
erroneous. 

The issue of exactly what level of evidence should provoke a standing 
investigation in an administrative review is not before the court at this 
time. The instant motion is not one made pursuant to USCIT Rule 56.2 
for judgment on the record of an agency determination pursuant to 
19 U.S.C. § 1516a (1988). The motion at hand seeks to require Com- 
merce to accept new information it had previously rejected and to pro- 
ceed based on that information. Commerce’s decision to reject that 
information must be judged for purposes of this motion on whether 
Commerce properly exercised its discretion in rejecting the new 
information, a purely procedural issue. 

The parties do not dispute the fact that Commerce may set time lim- 
its. See 19 U.S.C. § 1677f(e) (1988) (requiring timely submission of 
information to Commerce). Movants knew in July, 1992 that Commerce 
found their evidence as to a change in Zenith’s standing inadequate. Did 
movants ask for extra time to submit evidence? Did they offer even addi- 
tional partial evidence before all deadlines for submitting data had 
elapsed? If movants took steps in the interim to advise Commerce of the 
partial results of their investigation and the time needed to complete it, 
these steps were not mentioned in their brief. Perhaps these measures 
would have been futile, and Commerce would not have relaxed its dead- 
lines, but the court cannot so conclude from this record. 

Based on the foregoing, the court finds that Commerce did not abuse 
its discretion in refusing to accept new factual information on standing 
at a time beyond the deadlines set forth in 19 C.FR. § 353.31(a) and 
approximately six months after it had determined not to reinvestigate 
Zenith’s standing. 

The motions to supplement the administrative record and to remand 
are denied. 
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FORMER EMPLOYEES OF BELL HELICOPTER TEXTRON, PLAINTIFFS U. 
UNITED STATES, DEFENDANT 


Court No. 93-01-00024 
[Remand to Department of Labor for further findings. } 
(Dated April 29, 1994) 


Saul L. Sherman, Esq., for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Cynthia B. Schultz) for 
plaintiff. 


OPINION 


MuscravE, Judge: Plaintiffs, former employees of Bell Helicopter Tex- 
tron (“Bell Helicopter”) move this Court for judgment upon the agency 
record pursuant to United States Court of International Trade Rule 
(““USCITR”) 56.1. Plaintiffs contend the Department of Labor’s 
(“Labor”) negative determination of eligibility for certification for trade 
adjustment assistance benefits is not supported by substantial evidence 
on the record and is not otherwise in accordance with law under the 
Trade Act of 1974 as amended. 19 U.S.C. § 2272 (1988). 


DISCUSSION 
A negative determination by the Secretary of Labor denying certifica- 


tion of eligibility for trade adjustment assistance will be upheld if it is 
supported by substantial evidence on the record and is otherwise in 
accordance with law. 19 U.S.C. § 2395 (1988); See Woodrum v. Donovan, 
5 CIT 191, 193, 564 F Supp. 826, 828(1983), aff'd, sub nom. Woodrum uv. 
United States, 2 Fed. Cir. (T) 82, 737 F.2d 1575 (1984). The findings of 
fact by the Secretary are conclusive if supported by substantial evi- 
dence. 19 U.S.C. § 2395(b). Substantial evidence has been held to be 
more than a “mere scintilla,” and must be reasonable enough to support 
a conclusion. Ceramica Regiomontana, S.A. v. United States, 10 CIT 
399, 405, 636 F. Supp. 961, 966 (1986) (and cases cited therein), aff'd, 
5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987). Additionally, “the rulings made 
on the basis of those findings [must] be in accordance with the statute 
and not be arbitrary and capricious, and for this purpose the law 
requires a showing of reasoned analysis.” International Union v. Mar- 
shall, 584 F.2d 390, 396 n.26 (D.C. Cir. 1978). 

This Court has also observed that “because of the ex parte nature of 
the certification process, and the remedial purpose of the trade adjust- 
ment assistance program, the Secretary is obligated to conduct his 
investigation with the utmost regard for the interests of the petitioning 
workers.” Stidham v. Dep’t of Labor, 11 CIT 548, 551, 669 F. Supp. 432, 
435 (1987), citing Abbott v. Donovan, 7 CIT 323, 327-28, 588 F. Supp. 
1438, 1442 (1984). Furthermore, 

A reviewing court may remand acase and order the secretary to fur- 
ther investigate if “good cause [is] shown.” 19 U.S.C. § 2395(b). 
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“Good cause” exists if the Secretary’s chosen methodology is “so 
marred that [his] finding is arbitrary or of such a nature that it 
could not be based on ‘substantial evidence.’” United Glass & 
Ceramic Workers of North America, AFL-CIO v. Marshall, 584 F.2d 
398, 405 (D.C. Dist. 1978); see Cherlin v. Donovan, 7 CIT 158, 162, 
585 F. Supp. 644, 647 (1984) (other citations omitted). 


Trade adjustment assistance is available to workers separated from 
employment when the Secretary of Labor determines, inter alia, 


(a) * * * 
(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 
(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropri- 
ate subdivision thereof contributed importantly to such total or 
partial separation, or threat thereof, and to such decline in sales or 
production. 
(b) For purposes of subsection (a)(3) of this section— 
(1) The term “contributed importantly” means a cause 
which is important but not necessarily more important than 
any other cause. 


19 §§ 2272(a)-(b)(1). Plaintiffs assert that increases of imports under 
subsection (a)(3) were the cause of their separation. They seek remand 
with instructions to labor to conduct a proper investigation into the 
relationship between the termination of appellant’s employment and 
the shift of Bell’s helicopter production from Fort Worth to Canada. 

Plaintiffs were employees of Bell Helicopter of Fort Worth, Texas, a 
wholly owned subsidiary of Textron, Inc., which was principally 
engaged in the manufacture of helicopters. Plaintiffs were discharged 
on June 16, 1992, along with two other writers/illustrators in the Tech- 
nical Publications group at Bell Helicopter. A petition, dated August 11, 
1992, was filed with Labor on October 26, 1992 by a local of the United 
Auto Workers seeking trade adjustment assistance for these workers. 
The essential allegations of the Petition are as follows: 


“Technical publications department produces manuals to support 
Bell Helicopter products world-wide * * *. On approximately 
06/16/92 management notified the workers that work would cease 
on commercial work orders the following Friday and that all writ- 
ing efforts would be boxed up. It appears that work is being 
exported to Bell Helicopter Canada and Canadair Publications. 
“Bell Helicopter is increasingly appearing to be exporting jobs to 
Canada in order to take advantage of lower wages, benefit pack- 
ages, and Government subsities /sic]/ on new design projects /sic/. 
The manuals produced in Canada will replace the Fort Worth pro- 
duced manuals worldwide.” 


Administrative Record (A.R.) Doc. No. 2. 

Labor’s negative determination rejecting plaintiffs’ request for assis- 
tance certification focused on a finding that the location of helicopter 
production was unimportant because the manuals were nonetheless 
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being produced in Forth Worth. Defendant’s Memorandum in Opposi- 
tion to Plaintiffs’ Rule 56.1 Motion for Judgment Upon the Agency 
Record at 2-4. Corollary to that finding was Labor’s finding, reflected in 
the record, that no manuals were being imported at the time of the 
investigation. A.R. Doc. No. 14, Final Determination of Labor (rejecting 
plaintiffs’ request for reconsideration). With no showing of imports 
on record, plaintiffs were unable to satisfy subsection 2272(a)(3) of 
Title 19, and the Department of Labor held that they did not qualify for 
certification. 

Plaintiffs claim that Labor’s conclusions were unjustified and unsub- 
stantiated in the administrative record. Plaintiffs’ observe that there is 
no mention anywhere in the investigative portion of the record—out- 
side of plaintiffs’ assertions—that helicopter production had been 
moved to Canada. There was no investigation of this assertion or plain- 
tiffs’ assertion that manual writing is tied closely to the location of pro- 
duction of the helicopters. 

The government responds that by plaintiff's own admission, manual 
production is “ancillary” to helicopter production (which plaintiff 
alleges should have been investigated) and the Court has held that an 
ancillary product is not “like or directly competitive with” a finished 
product, whose sales or production may have been adversely affected 
by foreign imports. See 19 U.S.C. § 2272 (a)(3); Defendant’s Memoran- 
dum for Judgment upon the Agency Record at 8. Plaintiffs’ unfor- 
tunate choice of words does not change the thrust of the employees’ 
arguments or the appropriateness of their legal claims. As Labor’s Janu- 
ary 19, 1993, letter makes clear, the subject of the investigation is and 
always was “user manuals, overhaul manuals, parts catalogs and gen- 
eral maintenance procedure manuals.” See Letter of Labor to Judy 
Anderson (January 19, 1993), A.R. Doc. No. 14. Labor’s finding that Bell 
Helicopter does not import the manuals produced in Forth Worth was 
determinative. 

Plaintiffs’ intended to point out, by use of the term “ancillary,” merely 
that where the helicopter production goes, the manual production fol- 
lows. Returning to the gravamen of plaintiffs’ complaint about the 
inadequacy of Labor’s investigation, if plaintiffs’ contention is true, 
Labor cannot accurately assess where the manuals are being produced if 
it does not investigate where the helicopters are being produced. If 
Labor cannot determine with certainty where the manuals are pro- 
duced, it is poorly placed to conclude that they are not being imported. 
Defendant’s ancillary product argument fails by Labor’s own character- 
ization of the investigation and the line of cases cited in support thereof 
are accordingly inapposite. 

Plaintiff has not contended that the manuals are like or directly com- 
petitive with helicopters. Rather, plaintiffs assert that production of one 
is directly linked to the production of the other: where sales and produc- 
tion of the helicopter in the United States decline, so naturally will sales 
and production of the manuals that accompany the helicopter. Similarly, 
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where sales and production and importation from Canada of the identi- 
cal helicopter increase, so will importations of the manuals. 

Defendant counters that when Labor conducts an investigation, it 
solicits information from the company that formerly employed the peti- 
tioning workers because that company possesses all the data regarding 
imports, sales, and production necessary to determine whether the com- 
pany’s workers qualify for certification. Defendant argues that this 
Court has held that unverified statements from company officials in a 
position to know about their company’s products and business decisions 
constitute substantial evidence. Defendant’s Memorandum for Judg- 
ment upon the Agency Record at 12, citing United Steel Workers of Amer- 
ica, Local 1082 v. McLaughlin, 15 CIT 121, 122-23 (1991) (“Local 
1082”). Local 1082 relied in part on authority from the First Circuit. See 
Local 167, Int’l Molders & Allied Workers’ Union, AFL-CIO v. Mar- 
shall, 643 F.2d 26, 31-32 (1st Cir. 1981) (“Local 167”) (Secretary did not 
abuse his discretion by relying on unverified statements of company 
official). 

Defendant’s argument ignores that the Secretary’s determination is 
made within the bounds of each particular case. In the authority noted 
above, both courts determined that there was no other evidence in the 
record to contradict or cast aspersion upon the statements of the com- 
pany official. In contrast, in the case at bar, the company officials inter- 
viewed by Labor, Mr. Williams and Mr. Kelly, had serious adverse 
interests to acknowledging or confirming that the job losses were due to 
the fact that Bell Helicopter could pay Canadians less than Americans to 
build the helicopters and write the manuals in Canada, and that Bell 
Helicopter intended to do just that. 

The public relations implications alone were enough to cast a cloak of 
suspicion over Bell Helicopter’s responses, both in terms of veracity and 
completeness. Unlike Local 167, where the Secretary did not abuse his 
discretion for relying on the opinion of the company that production 
would be replaced by domestic sourcing in the absence of other evidence, 
Bell Helicopter was in the unique position of knowing in fact whether it 
was moving its production facility to Canada and had reason not to offer 
that information. The Secretary should have been sensitive to that pos- 
sibility, in light of the allegations asserted by plaintiffs. 

There is no evidence that Labor took any steps to verify the basic ele- 
ments of plaintiffs’ claim beyond accepting incomplete and unrespon- 
sive denials from Bell Helicopter officials regarding the existence of 
imports.! As plaintiffs correctly note, the record of the investigation 
speaks of the company at many points as though neither it nor its sister 
company in Canada produced helicopters. For example: 

Investigative Guide (A.R. Doc. No. 3, at 4-6): 


2. Product(s) and end use of the product(s): 
response: Technical publications. 


1 The Court has previously remanded inadequate labor determinations based merely on a telephone conversation 
with a company employee and the company’s answers to a short questionnaire. Former Employees of General Electric 
Corp. v. U.S. Dept. of Labor, 14 CIT 608 (1990). 
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6. * * * If the plant is part of a larger corporate entity, identify the 
parent company and other plants manufacturing the same prod- 
ucts. 
response: NA 
Transmittal Memo to Director of Office (A.R. Doc. No. 10 at 23): 
Il. Findings of the Investigation 
(1) The subject firm produces: response: technical manuals and 
catalogs. 
(2) Aggregate U.S. imports of like or directly competitive articles: 
response: Left blank. 


The Court will not order the Secretary to secure the information sought 
by plaintiffs if it was outside the scope of the Secretary’s obligations 
regarding the time frame of the investigation. 

Assuming plaintiffs’ assertions are true, the determinative issue in 
this case is whether plaintiffs are entitled to certification when their dis- 
missal precedes the importations. The following scenarios illustrate 
plaintiffs’ dilemma. If plaintiffs lost their jobs after increased importa- 
tions of Bell Helicopters and accompanying manuals from Canada, they 
would have a strong case for certification. If they lost their jobs and pro- 
duction moved to Canada but the helicopters and manuals produced in 
Canada or elsewhere were not imported in increasing quantities to 
the United States, plaintiffs would have a weak case for certification. A 
close reading of subsection 2272(a)(3) indicates that the Trade Adjust- 
ment Assistance Act is designed to alleviate the hardship on American 
workers imposed by separation to which increased imports contribute 
importantly. 

The irony of this case is that the separation apparently took place 
before the alleged importations. The question for the Court is whether 
19 U.S.C. § 2272(a)(3) requires strict chronological obedience for certifi- 
cation, i.e., importation before separation. On the facts alleged by plain- 
tiff, the line between condition precedent and consequence is fine 
indeed. Defendant has not spoken to this issue because Labor relied on 
the company response that there were no importations whatever. 

Nonetheless, defendant remarks that this Court has held that “[t]o 
qualify for benefits, the statute requires a causal nexus between 
increased import penetration and the workers’ * * * separation. A causal 
nexus exists where there is a direct and substantial relationship 
between increased imports and a decline in sales and production.” For- 
mer Employees of Johnson Controls, Inc. Automative Sys. Group uv. 
United States, Slip Op. 92-114 at 3 (July 17, 1992) (citations omitted) 
(“Johnson Controls”). This determination of law in Johnson Controls 
was directed at the unsuccessful argument that Labor should have 
determined the impact of a finished product (automobiles) on the com- 
ponent part produced by plaintiff employees. The Johnson Controls 
Court relied equally on the finding that there were no importations of 
the subject component product. This information was garnered from 
company officials and was deemed satisfactory, apparently because 
there was no contradictory evidence in the case. 
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As discussed above, plaintiffs have sufficiently challenged Labor’s 
decision to rely solely on the statements of the company officials by 
alleging that the production was shifted to Canada, where Bell Helicop- 
ter has existing facilities. The less the Secretary goes beyond the unsub- 
stantiated oral statements of company officials, the less is required of 
plaintiffs to rebut those statements. The thoroughness of the Secre- 
tary’s investigation is a factor that the Court may consider in determin- 
ing whether the Secretary’s decision is based on substantial evidence. If 
the Court determines that the statute permits consideration of events 
that take place after an employee’s request for certification, the Court 
will impose on Labor a duty to make some attempt to verify allegations 
concerning those events. 

Nowhere in the authority cited by defendant is specified chronological 
or sequential limitations on the Court’s causal nexus analysis. If Bell 
Helicopter separated its manual producers in Forth Worth (along with 
other workers involved in the production of the line of helicopters in 
question) so that it could take advantage of higher profit margins by 
increasing imports from its Canadian facilities, the causal nexus is 
strong indeed. The Court is unable to discern this nexus based on the 
record before it because Labor did not pursue or attempt to verify that 
line of inquiry. 

The premise of trade adjustment assistance, which has existed in 
some form since 1962, is to provide relief to workers displaced by the 
availability of more competitive importations. Congressman Oberstar 
described trade adjustment assistance as follows: 


In the early efforts of the Kennedy Round of negotiations on the 
General Agreement on Tariffs and Trade, which opened America’s 
trade doors to the world, negotiators realized that there would be 
dislocation in the domestic economy as a result of reducing tariffs, 
quotas, and other trade barriers. 

In exchange, the consensus was that the workers and indus- 
tries—principally, workers—should be helped to make adjustments 
to this dislocation; consequently, the 1974 Trade Adjustment Act 
was intensified to provide a wider array of benefits, and training, 
and relocations assistance to workers. 


Hearings Before the Subcommittee on Trade of the Committee on Ways 
and Means House of Representatives, Serial 99-30, at 213 (Statement of 
Hon. James L. Oberstar). Similarly, 


Congress has recognized that unemployed victims of trade poli- 
cies are different from other unemployed persons because their sta- 
tus is directly attributable to government trade policies. Congress 
has stated the rationale for providing targeted benefits to the vic- 
tims of federal trade programs: 

‘The program is premised upon the belief that trade-related 
unemployment and market disruption may differ somewhat in 
nature from that arising from other causes, and upon the belief that 
such trade-related imports, resulting from a federal policy of 
encouraging increased foreign trade for the benefit of the country 
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should not be borne unaided by particular segments of U.S. indus- 
try and labor.’ 


Id. at 276 (Statement of J. Tomasi, Director, Region 2b, International 
Union, United Automobile, Aerospace and Agricultural Implement 
Workers of America (UAW)), citing Staff Data Materials relating to TAA 
Program prepared for use of Subcommittee on International Trade, 
Staff of Senate Committee on Finance (96th Congress, 1st Session, 
1979). 

If plaintiffs’ allegations are true, their predicament falls squarely 
within the purpose of that assistance.” This Court has visited the issue 
of the appropriateness of the scope of the time frame of Labor’s inves- 
tigation before. See United Electrical, Radio and Machine Workers of 
America v. Brock, 14 CIT 121, 127-130, 731 F. Supp. 1082,1087-89 
(1990) (“Brock”). In Brock, plaintiffs filed their petition for certification 
on January 17, 1986. The company made a substantial order for compet- 
itive imports on May 15, 1986. In rejecting plaintiffs’ claim that the Sec- 
retary should have considered that order’s influence in their separation, 
the Court held that the Secretary will not, indeed may not, be account- 
able to consider importations of which the Secretary could not have had 
knowledge by the time the Secretary was obligated to make its deter- 
mination, i.e., sixty days. See id. at 130 (“Surely Congress did not intend 
to require the Secretary to investigate periods occurring well after his 
determination is due.”). But see Katunich v. Donovan, 8 CIT 156, 594 
F. Supp. 744 (1984) (holding that the Secretary’s failure to comply with 
the statutory instruction that the determination be made within sixty 
days did not deprive him of jurisdiction because that language was direc- 
tory, not mandatory). 

Therefore, this Court has recognized that events transpiring up to the 
statutory limit for the determination may be relevant and appropriate 
for consideration—even if delivery is to occur after the period limit for 
the determination. Such reasoning is in consonance with the statute, 
which explicitly grants leave to employees threatened with separation to 
file for certification. The effectiveness of the transitional unemploy- 
ment assistance provided by the Act would be severely curtailed if the 
workers were obligated to wait until they were separated and until the 
imports that caused their separation started rolling in. 


Trade adjustment assistance began in 1962 and has survived various incarnations and amendments through the 
present. 


3But see Committee of Conference Report No. 99-453, December 19, 1985 [To accompany H.R. 3128] (rejected by the 
House on Dec. 19, 1985), at 611-12 (Comprehensive Omnibus Budget Reconciliation Act of 1986); 131 Cong. Rec. 
H38234, H38299 (daily ed. Dec. 19, 1985); see also, 1986 U.S.C.C.A.N. at 626-27 (legis. Hist. to PL. 99-272). The com- 
mentary contained in the writings contained in these documents, characterized the Act as providing relief for plant 
relocations overseas only if the import of the article produced by that firm or plant preceded its closing and move. An 
amendment in the same materials to rectify that perceived problem was withdrawn at conference committee without 
comment or counterproposal by the Senate. Since the bill that accompanied those historical materials was rejected, and 
the source of the commentary is unknown, the Court gives the characterization contained within little weight. In any 
event, such sequential discipline cannot be discerned from the statute itself, which focuses on the causal nexus, not the 
order of the closing and the increase of imports. 
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CONCLUSION 


While it is true that the agency has considerable discretion in conduct- 
ing its investigations, and this Court will defer to its choice of reasonable 
methodologies, Labor must base its determination upon sufficient evi- 
dence for a reasonable mind to concur in the result Here, Labor did not 
conduct a sufficiently thorough and searching investigation to fully 
assess plaintiffs’ claims, especially when viewed in light of the remedial 
purpose of the statute. 

This matter is remanded to Labor to investigate, by independent veri- 
fication, whether the Secretary could have known about plans certain, 
formulated by Bell Helicopter, to move production abroad, and substi- 
tute importations for the product previously produced at Forth Worth, 
viz. the various helicopter manuals referred to throughout this opinion. 
If the Secretary finds that plaintiffs’ allegations are based on substan- 
tial evidence, the determination of plaintiffs’ eligibility, pursuant to sec- 
tion 2272(a)(3) must be revisited in conformity with this opinion. 


(Slip Op. 94-68) 


CamarGco CorrEA MEtals, §.A., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND AMERICAN ALLOys, INC., GLOBE METALLURGICAL, INC., SILICON 
METALTECH, INC., AND SIMETCO INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 91-09-00641 (91-09-00645) 


(Dated April 29, 1994) 
JUDGMENT 


MuscravE, Judge: This Court, having received and reviewed the 
Department of Commerce, International Trade Administration’s 
Amended Results of Redetermination Pursuant to Court Remand 
Camargo Correa Metais, S.A. v. United States, Slip Op. 93-163 (August 
12, 1993), 

IT IS HEREBY ORDERED, ADJUDGE, AND DECREED: that the Remand Results 
filed by the Department of Commerce, International Trade Administra- 
tion are affirmed in all respects, and it is further 

ORDERED, ADJUDGED, AND DECREED: that since all other issues have been 
decided, this case is dismissed. 
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